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• ktidgren@iastate.edu 
• @CALT_IowaState 
• www.calt.iastate.edu 
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Tenants in Common 
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Partition 

• Where property, real or personal, is owned 
jointly or in common by two or more parties, a 
partition action may be brought in equity to 
divide the property into individually owned 
interests. 
• Iowa Rule of Civil Procedure 1.1201 et seq. 

and Iowa Code Chapter 651 have governed 
partition actions in Iowa. 
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Partition 

• Partition in kind 
• Partition by sale (was highly favored in Iowa) 
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Partition in Kind 

• Newhall v. Roll, No. 14-1622 (Iowa Sup. Ct. 
Dec. 23, 2016) 

• Best recent overview of Iowa partition law: 
• Iowa law has always favored partition by 

sale, not partition in kind (many other 
states favor partition in kind—avoid forced 
sale) 
• Person seeking partition in kind has 

burden to prove both equitable and 
practicable. 
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Partition in Kind 

• Two tracts, one in Hardin County and one in Butler 
County. Difference in value between two tracts was 
$151,000-$535,500. 
• Sister offered equalization payment to make up 

the difference. 
• Family farm, sister and brother both claimed 

emotional connection to land. Brother lived in 
North Dakota, but continued to farm Iowa 
property. Sister lived nearby and took care of 
her parents until they died. 

• Sister wanted to avoid tax liability. 7 
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Partition in Kind 

• Supreme Court denied sister’s request for 
partition in kind. 
• Did not prove both equitable and 

practicable to get the home place. 
• They both wanted it. Not easy to apportion 

fairly. 
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Partition in Kind 

Wihlm v. Campbell, No. 15–0011 (Iowa Sup. Ct. Jan. 
12, 2018). 
• Three siblings inherited approximately 300 acres of 

farmland--including a multi-generational family 
homestead--from their father.  
• Two siblings wished to sell  
• The third sibling wished to retain the homestead, 

a property that had been in the family for many 
years. 
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Partition in Kind 

• At trial, owner of a real estate business testified 
that the parcels should be sold together to 
maximize their sales price. This expert, who was 
not a certified appraiser, testified that he did not 
believe that appraisal values would yield a fair 
result if the property were to be divided in-kind. 

• Certified appraiser testified that the parcels 
requested by the third sibling could be divided 
from the remainder of the properties without 
materially impacting the sale value of the 
remainder. 
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Partition in Kind 

• Trial court sided with sale: “the volatile nature of 
farmland as affected by the crop prices has made a 
partition in kind merely guesswork when factoring in the 
nature and qualities of the land.” 

• Court of Appeals reversed.  
• Because the property she requested was a multi-

generational family farm, the sentimental attachment 
she may have to the property weighed in favor of 
dividing her interest in kind.  

• Supreme Court reinstated district court opinion and 
land was sold. Relied on Newhall. 11 
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Legislature Intervenes 

• SF 2175 signed into law on April 11, 2018. 
Effective July 1, 2018. 

• Replaced Iowa Code ch. 651, completely 
overhauling the partition process for heirs 
property. 
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Heirs Property 

• Real property held in tenancy in common that 
satisfies all of the following requirements: 
• No recorded agreement binding all cotenants. 
• One or more cotenants acquired title from 

living or deceased relative. 
• Any one of the following: 

• At least 20% interests held by relatives 
• At least 20% interests held by individual 

who acquired title from a relative 
• At least 20% of cotenants are relatives 

 
 

13 



Center for Agricultural Law & Taxation 

“Relative” is Broadly Defined 

• Ascendant, descendant or collateral 
• Related by 

• Blood 
• Marriage 
• Adoption 
• Other law 
• Related under law of intestate succession 

 
Result: Lots of Heirs Property in Iowa 

14 



Center for Agricultural Law & Taxation 

Same Starting Premise 

• Partition is an equitable proceeding, and 
partition by sale is to be the default unless a 
court determines (in response to a request by 
one of the parties) that partition in kind is 
equitable and practicable. 

• Non-heirs property 
• Still favors partition by sale. 
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Heirs Property 

If partition in kind is requested for heirs property, 
partition action proceeds under new Subchapter III. 
1. Court will appoint a referee to obtain an appraisal 

using three disinterested persons. 
2. The referee files appraisal with court. 
3. Within 10 days of the filing of the report, the court 

sends notice stating: 
a) FMV of property 
b) Address where appraisal may be reviewed 
c) That each party has 30 days to object 
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Heirs Property 

• Court first seeks to facilitate a buyout: 
• Notice: Any party not requesting a sale may 

elect to buyout others at FMV. 
• 45 days to decide 

• Once time passes, several possibilities: 
• If one cotenant buys all, game over 
• If more than one elects to buy all, court 

allocates right based upon fractional 
interest held 

17 



Center for Agricultural Law & Taxation 

Example 

• Jane is a 1/2 owner. Ben is a 1/4 owner. They 
each elect to buy out Sam, who is 1/4 owner. 
 
• Jane has right to buy 1/2 x 4/3 = 2/3 of Sam’s 

¼ share 
• Ben has right to buy ¼ x 4/3 = 1/3 of Sam’s 

¼ share 
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Heirs Property 

• If no cotenant elects to buy interests of cotenant 
who wants a sale, court will send notice that 
case will be resolved under Iowa Code § 
651.30. 

• If cotenants who elected to buy do not pay 
within 60 days, court gives option to remaining 
purchasing tenants to buy. 

• If  no one elects to buy, case is resolved under 
Iowa Code § 651.30.  
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Heirs Property 

Iowa Code § 651.30 “Great Prejudice” Analysis 
• Court will order property partitioned in kind 

unless this will result in great prejudice to 
cotenants as a group. 
• Practicably divided? 
• FMV materially lower after partition? 
• Tax consequences? 
• Lawful use harmed by division? 
• Degree of contribution? 
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Owelty 

• Referees may now recommend owelty 
payments to even out division of property. This 
is an equitable remedy. 

• Owelty must be approved by the court. 
 

• Example: You get forty acres. I get 60 acres, 
but I pay you $50K. 
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Thoughts 

• If a tenant in common wants to retain family 
property, he or she will have much greater 
chance of doing so. 
• Will depend, in part, on percentage owned by 

those who want partition in kind. 
• May result in more family settlements once 

operation of the law is well understood. 
• Solid transition planning is still most 

important tool to avoid family disputes and 
ensure property passes as desired. 
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Other Tenants in Common Issues 
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My three siblings and I inherited farmland 
“share and share alike.” Three of us get 
along, but one is always challenging 
everything we do. What options do we have? 
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Tenants in Common - Lease 
• “Ordinarily a lease of the entire estate by 

one tenant in common is not binding on 
other tenants in common who have not 
authorized or ratified it.” Dethlefs v. Carrier, 
64 N.W.2d 272, 274 (Iowa 1954); Miller v. 
Gemricher, 183 N.W. 503 (Iowa 1921). 

• But, where a lease is made by one tenant in 
common and the lessee takes possession and 
continues to pay rent, it will be presumed that 
the lease was made with the knowledge and 
consent of the other tenants in common, absent 
evidence to the contrary. Dethlefs, 64 N.W.2d 
at 274. 
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My client recently purchased a 
120-acre parcel of land. After the 
purchase, he had a survey done 
and realized that the partition 
fence encroaches on his land 10 
feet. He talked to the neighbor, 
but she refused to agree to move 
the fence. What can my client 
do? 
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BOUNDARY BY 
ACQUIESCENCE 
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Boundary by Acquiescence 

• If parties acquiesce or “mutually recognize” for a  
period of at least 10 years that a fence is the  
boundary line between them, it becomes the  
boundary line. 
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Boundary by Acquiescence 

• Acquiescence can be inferred from the "silence  
or inaction of one party who knows of the  
boundary line claimed by the other and fails to  
dispute it for a ten-year period." 
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Boundary by Acquiescence Established 

Mapes v. Eledge, No. 14-1770 (Iowa Ct. 
App. Oct. 28, 2015) 
• Historical owners of properties had for decades  

recognized invisible line between phone box and a red  
post as the boundary line between the two properties. 

• Neighbors and prior owners testified for plaintiff, saying  
that all owners had recognized this boundary. 

• A split-rail fence had separated the properties on the  
same “line”; however, the fence had been in place for  
fewer than ten years. 

• “A fence or some other consistently solid barrier is not  
necessary to establish the boundary line.” “The boundary  
must be definitely marked ‘in some manner.’” 

Center for Agricultural Law & Taxat3io8   n 
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Boundary by Acquiescence Established 

Nafziger v. Pender, 2016 Iowa App. LEXIS 23 (Iowa 
Ct. App. Jan. 13, 2016). 
• Plaintiffs brought their action to establish a disputed  

boundary. 
• Since at least 1992, the parties’ properties had been  

separated by a fence that was approximately 33 feet  
from the actual survey line. 

• The fence encroached upon the plaintiffs’ land. 
• When the defendants began to sell their property,  

the plaintiffs brought their action. 
• The district court ruled that a boundary by 

acquiescence had been established. 
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Speak Up! 

• On appeal, the Iowa Court of Appeals agreed. 
• Although the plaintiffs argued that their  

predecessors in interest did not believe the  
fence was the property line, the court said that  
was immaterial. 

• What mattered was whether the plaintiffs (and  
their predecessors in interest) had acquiesced  
or “mutually recognized” for a period of at least  
10 years that the fence was the boundary line  
between them. (Tacit Approval Sufficient) 
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Landscaping is Sufficient 

• Eddy v. Perrine, 2014 Iowa App. LEXIS 570 
• (Iowa Ct. App. May 29, 2014) 

• Parties were adjacent landowners. 
• Properties were separated by a semi-circular  

landscaped edge, which encroached upon  
actual boundary line of one landowner. 

• Landscape edging, installed and still present  
from over 20 years ago, sufficiently  
establishes the requirement that the edge be  
"definitely marked by fence or in some  
manner.” 
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CALT Resources 
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Email micki@iastate.edu 
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Twitter: @CALT_IowaState 
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Facebook: @centeraglawandtax 
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Questions? 
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